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REA position paper on the reform of wayleave processes
Draft 9 for member comment, as of 25th February 2021. 
Deadline for comments: Monday, 8th March 2021
Lead author - Daniel Brown, REA EV Lead (dbrown@r-e-a.net) 
A paper to inform the forthcoming Ofgem and BEIS EV Infrastructure Strategies but also relevant for the wider low-carbon power generation and storage sectors.
Members please note that this paper will be formatted prior to publication to Government. 
With thanks to DWF, BCLP, and Carter Jonas for their input and review of this work to date.





















Executive Summary

The national rollout of electric vehicles (EVs) has become a strategic national priority, both to combat climate change and to adapt to a rapidly shifting global automotive market. HM Government’s Road to Zero and the Prime Minister’s 10 Point Plan, along with £1.3bn allocated for EV infrastructure in the 2020 Spending Review, all point towards the Government’s support for mass decarbonisation of the car and van market in the coming two decades. 

The decarbonisation of the wider electricity system is a further key priority for this Government, with National Grid ESO’s Future Energy Scenarios anticipating a large volume of new wind, solar, and other low-carbon generation to be connected to transmission and distribution electricity networks in the coming decade.

To support the Government’s ambitions, particularly around delivering on the phase-out of new petrol and diesel car and van sales by 2030, both the Department for Business, Energy, and Industrial Strategy and energy regulator Ofgem are presently developing EV Infrastructure Strategies. Both strategies are seeking to identify barriers to EV charge point deployment and ensure they are tackled. These strategies create an opportunity for both the EV charging community but also developers of solar, wind, energy storage, and other low-carbon energy assets to address one of many barriers faced - that of securing wayleaves.   

Wayleaves are crucial to any electricity infrastructure developer, and to the UK as a whole. Wayleave agreements are in essence the right for a developer to install, place, and/or run their equipment over a third-party’s property.

Securing wayleaves, however, is a complicated issue involving multiple parties and requires developers to navigate different processes depending on the local electricity distribution network (DNO) they are engaging with. In some cases, REA research indicates they can extend project completion by up to two years. 

This paper proposes pragmatic solutions that can be enacted by industry to speed up the deployment of rapid or DC EV charging infrastructure and other low-carbon electricity assets. Tackling wayleaves will allow these sectors to deploy more quickly and further support the Government’s ambitions around green economic growth. 









Our key recommendations have been split into short term and medium term requests.

	Short term reforms include:

· Enhanced communications between developers and DNOs

· Stricter timelines from DNOs

· Standardisation of the process across networks

	Medium to long term reforms include:

· Invoking existing statutory process 

· Increased resource allocation within networks to speed up internal processes



If action is not taken on the issue, the sector is prepared to investigate calling for enhanced ‘code rights’ for DNOs similar to those available to the telecoms sector. A House of Commons briefing note on recent amendments to the Telecommunications Infrastructure (Leasehold Property) Bill 2019-21, designed to support broadband rollout, can be found here.

Introduction
Following the UK Government’s new target (as of November 2020) to phase-out the sale of new petrol and diesel cars and vans from 2030, the rapid delivery of a public charging network and associated low-carbon power generation and storage capacity has become an even-greater priority.  

· The Department for Transport reports (based on Zap-Map data) that as of 12th February 2021, there were 21,855 public electric vehicle charging devices available in the UK. Of these, 4,052 were rapid devices.[footnoteRef:1] [1:  https://www.zap-map.com/statistics/] 

· Analysis on how many chargers will be needed by 2030 and 2035 varies but may be as high as 1.7 million public charge points by the end of the decade and 2.8 million by 2035 according to Frost and Sullivan (commissioned by the SMMT).[footnoteRef:2] [2: https://www.smmt.co.uk/2020/09/billions-invested-in-electric-vehicle-range-but-nearly-half-of-uk-buyers-still-think-2035-too-soon-to-switch/] 

· Treasury recently announced a £950m Rapid Charging Fund to deliver electricity grid upgrades at Motorway Service Areas and along the Strategic and A Road Network (SRN) in England to enable up to 6,000 rapid and ultra-rapid charge points by 2035.
· The Welsh Government has published a similar tender to deliver rapid charging hubs along the SRN in Wales. 

The deployment of rapid and high-power DC public charge points of 50kW up to 400kW, increasingly installed co-located in banks of up to 20 units to cope with future demand, will require locations to have strong grid connections (many through retrofit). This will necessitate new or enhanced connection to a substation; and therefore a wayleave agreement. Many new low-carbon power generation and storage assets will require similar enhanced connections.

EV and charging technology trajectory

The current trend in the UK is for most destination, home and workplace charging to be AC, usually 7-22kW. En-route charging for example at motorway service stations tends to be rapid or high-power DC charging of 50-400kW DC. 

However, REA notes that an emerging direction of the charging sector’s technology pipeline is towards the development and sale of DC charging equipment for all settings including home and workplace, where AC currently dominates. This is to meet the charging demands of large-battery EVs like Audi, Porsche and Tesla. Manufacturers are also developing 3-phase AC charging, primarily for major European markets, but which will also have a growing customer base among UK workplace buyers. 

In the en-route setting the standard for charging has been 50kW DC for several years. However, the advent of bigger battery vehicles has created bigger demand for varying speeds up to around 350kW, which can be found today in many Motorway Service Areas (MSAs). However, vehicle manufacturers have plans to bring vehicles to market with improved battery chemistry which are able to charge at up to 800kW, so it is logical to predict that the manufacturers of charging equipment will respond accordingly. 

The past 24 months has seen a significantly increased number of companies in the UK market developing rapid and ultra-rapid charging infrastructure, reflecting a maturation of the market, increased vehicle deployment, and entry of new market actors.

When it comes to installation trends, in new developments such as office parks and housing developments installers are laying cabling and ducting for EV charging equipment increasingly at the point of construction, as indicated by government’s proposed amendment to the building regulations. Installers are also working with businesses to lay cabling to power, say, 100 charging stations in a car park at the point of the first installation, but then phasing the installation of the actual charging equipment over several years. 

From a developer’s perspective, speed of deploying assets is crucial. Developing sites requires a multitude of moving parts and a key variable is securing a wayleave for those projects that require new cabling between a substation and the electric vehicle supply equipment (EVSE).  In a fast-moving and capital-intensive market, project development delays due to long lags in securing a wayleave could spell the end of the project, or if the issue is chronic enough, the end of the company as it holds up further fundraising. 

Finally, the charging of buses and heavy goods vehicles is already taking place via DC rapid and high-power charging. The majority of bus and depot conversions to allow electric vehicles operations have been in cities, minimising the wayleaves challenge. However, in due course, the electrification of park and rides and out of town depots will require an increasing reliance on wayleaves.   

Therefore, the need to resolve the wayleave issue is critical for all charging deployments in all settings. The distances wayleave agreements cover are often less than a few meters in length (but can reach much longer).

Issues with securing wayleaves are also known to the wider renewable power and energy storage industries, who would additionally benefit from reforms to the process. 

This briefing outlines the case for industry-led action by the electricity networks to tackle the issue and medium-term intervention by Government and/or the energy regulator, Ofgem. Urgent changes are required to both DNO and Ofgem processes so as not to impede the rollout of the national charge point network and create a bottle neck for EV users and should be included in the Government and Ofgem’s respective EV Infrastructure Strategies. 

The need for more charging infrastructure, and fast

To meet the increasing demand for increasingly fast EV chargers, consideration needs to be given to the speed of securing a connection, the ease of application, and the quality of the installation that is being put in the ground. 

The development of a rapid charger can take between 3 months and 2 years months, and the development of a ‘hub’ longer. One of the largest variables in this process can be the wayleave process.	Comment by Daniel Brown: For member review – is this still correct?

REA research indicates that around 20 companies are currently developing rapid (50kW+) charging infrastructure across the UK. Such is the demand for viable sites with sufficient amenities, access and traffic flows that many of these companies offer cash reward incentives for landowners or third parties who can secure viable sites for them. These fiercely competing companies are increasingly driven away from traditional high-traffic locations on the motorway network to quieter rural A-Roads in order to secure a location whose demand will grow in coming years.





Current Process for Securing a Wayleave 
(note this is drafted for EV charging companies but also applies to other low-carbon energy asset developers) (see page below)

Formal Process



Problems

Public charge point installers face common issues when attempting to obtain wayleaves, which cause the process to become time intensive and costly. 

Charge point development by nature is a capital intensive activity. The majority of UK rapid charging operators are pursuing a high volume of potential development sites at any given time. Delays in obtaining wayleaves are a strong barrier both to stable growth of existing market participants, and to new entrants. In order for the UK to secure a leadership position in the deployment of battery electric vehicles, a widespread network of charging infrastructure is needed. Some of the key issues involved in obtaining wayleaves (which often arise in steps 3, 5 and 7 in the previous section) include:



These issues are also encountered by solar, energy storage, and other renewable technology developers who would also benefit from process changes. Given the volume of infrastructure, particularly urban in nature, that needs to be developed in a short amount of time, the EV charging sector is especially impacted by this issue. 




Existing support – Incentive on Connections Engagement 

In 2015 Ofgem introduced Incentive on Connections Engagement (ICE) guidance. This offers a form of regulation against poor quality service from DNOs when processing grid connection applications and providing connections. The ICE was introduced to encourage DNOs to continuously engage and provide a high level of service to customers seeking a connection. 

Under the regulations, if DNOs fail to provide a quality of service and engagement that meets the requirements of their larger connection customers, they can incur a financial penalty. DNOs must annually submit information on their activities in this area, stating how they have met the requirements of the ICE. Ofgem may then consult stakeholders on DNO performance, and may choose to consult on the performance of a specific DNO, and leverage financial penalties.

Case Studies
*REA actively seeking member input for named or anonymous case studies. Please submit them to dbrown@r-e-a.net in a similar format as per below.

REA members have collated case studies to highlight the kind of problems encountered, and communicate the urgent need for this issue to be addressed:


REA Recommendations

The REA has worked with charge point installers, consultancies and legal advisors to offer recommendations that can inform an update to the process of obtaining wayleaves. The following recommendations will ensure that DNO processes for obtaining wayleaves are conducive to the expeditious rollout of rapid EV charging infrastructure, to overall UK EV rollout, and ensuring that government targets are met.

Urgent Recommendations

More open and efficient communication mechanism
A mechanism is required for more efficient communication between DNOs and charge point installers on the stage of their application. Options include a simple online tracking system, updated by the DNO at each stage of the process, accessible by the charge point installer. This would reduce time spent by both CP installer and DNO teams on communicating next steps in the wayleaves process.

Voluntary and Mandatory Timelines
A voluntary timeline of 10 weeks is adopted, to ensure that the commercial viability of a charge point project is not compromised due to lengthy administrative processes. It is encouraged that an interim facilitator acts to ensure that the deadlines are met, and processes are followed efficiently; the facilitator may be a separate team within the DNO, a body within Ofgem, or an external industry-led body with powers to censure organisations that do not move at pace.	Comment by Daniel Brown [2]: For member comment

The 15 week application processing timeline should be made mandatory for DNOs and, save for exceptional circumstances, fines should be levied against the DNOs payable to the developer for non-compliance. 

Standardisation of the process
Divergent application processes between DNOs cause confusion for developers which often operate across a wide range of geographical localities. It is strongly encouraged that DNOs work together to agree a standardised process for obtaining wayleaves, as is the case in most European states. 

This could be progressed, for example, via the Open Networks programme led by the Electricity Networks Association (ENA). 

Long Term Recommendations
Invoking existing statutory process 
If third party landowners refuse to allow works to cross their land, DNOs should invoke their existing statutory process. In the majority of cases this would offer a platform for easier discussions and early agreement in the background of a set framework. 

As electric vehicles increasingly become the customary mode of transport, charge point infrastructure (and associated low-carbon power generation and storage assets) needs to gain acknowledgement as a necessity in the public interest. 

Existing statutory rights enable the DNO the ability to impose an agreement on the landowner, offering them 21 days to respond. If the landowner does not agree, the operator will be able to apply for a hearing (although this may be a long process). In only a handful of cases would the case end up at a Necessary Wayleave Hearing with a decision by the Secretary of State.  

Rights enforced by the Secretary of State, following a Necessary Wayleave Hearing will often include a 15 year termination agreement. This will give certainty of right.

Support for DNOs and Independent Connection Providers (ICPs) in increasing their capacity to process wayleaves more quickly

The RIIO-2 framework should allow for greater resource allocated for operational issues, particularly in relation to securing wayleaves. Overall, consumers should see savings from the RIIO 2 process. However, there is a case for greater resource allocation internally within the networks for issues such as this which are stalling the installation of infrastructure required to speed the UK’s decarbonisation.  




About this briefing

This briefing and position paper is informed by REA EV Forum members and has been produced at their request. It has incorporated the views of external stakeholders and has been reviewed by an external team of industry experts. This paper’s conclusions have been shaped by a stakeholder workshop conducted in London in December 2018, in subsequent discussions with members and Government, and through a consultation period with members in Q1 2021. 
	
About the REA

The REA is the UK’s largest trade association for renewable energy and clean technologies with around 500 members operating across heat, transport, power, and circular bioresources. The REA is a not-for-profit organisation that represents over fourteen sectors, ranging from biogas and renewable fuels to solar PV and electric vehicle charging. Membership ranges from major multinationals to sole traders.

About the REA’s EV Forum

The REA’s EV Forum is the UK’s largest voice for the charging infrastructure sector, representing around 85 members operating across the entire value chain. Wayleaves have been raised by numerous active developers in the UK market as an issue. 

Securing wayleaves is also an issue that impacts the wider array of decentralised renewable energy and electricity storage technologies, such as solar and biogas, who generally seek to connect to the DNO network. 

External review

This briefing has been produced at the request of affected EV members and has been reviewed for its technical accuracy by the expert teams at:

· Carter Jonas
· BCLP LLP
· DWF LLP

With questions about this document, or about the REA’s wider work, please contact Daniel Brown, REA Head of Transport – dbrown@r-e-a.net 

 Problems Arising


Confirmation of receipt delayed, or communications repeated to delay start of 60 days countdown


Wayleaves officers hard to contact, internal DNO departments and structure not transparent


Landowners identified via land registry, which can take a long time (inefficient). Landowners also often do not acknowledge postal notification.


Delay in follow up contact, lack of urgency from DNO.


No communication from landowner means case could be heard at a hearing - a lengthy and expensive process.


Charge Point Installer not informed of negotiations or extra associatied costs.


Charge Point Installer left waiting months with no communication from DNO, meaning charge point economic viabillity could have passed.


Unless it is for their own purpose, DNO's will not invoke the Statutory process. This can leave matters in limbo ad infinitum.
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Receipt of confirmation sent, 60 days countdown begins to process application.


Wayleaves officers in DNO's legal department review technical charge point or generation plans.


DNOs legal department identifies the land owners through the land registry, and sends letters to the relevant individuals notifying them of the request for a wayleave.


Landowners recontacted via post.


Landowner has 21 days to accept wayleave agreement, after which the DNO has the right to exercise its statutory powers, escalating the matter to a wayleave hearing. The Secretary of State will then rule on the case as to whether the charge point infrastructure is necessary and expedient. 


DNO may alternatively negotiate easement with landowner.


If the landowner accepts the agreement, the wayleave is issued and the project goes ahead. 
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Electricity Connetion appliation submitted by developer to DNO.



Communication


Poor communication between DNOs, landowners and charge point installers


Landowners are often unaware of the application for a wayleave, or have only received occasional notiffication by post - charge point installers often attempt to contact landowners themeslves to expedite the process


Urgency


Charge point rollout is required at an extremely fast pace due to both the business case for installers, demand from EV sales projections and government targets


DNOs lack the urgency to ensure that the wayleaves process is streamlined, suggested timeframes are 15 weeks although case studies show actual applications can run longer than a year


Divergence


Costs are not clearly defined and can vary between DNOs.  


Charge point installers are unaware of advances/changes to their application, and must call the DNO directly for updates


Statutory powers are available to DNOs but take a long time and other options must first be exhausted. There is no mechanism that enforces a DNO to adopt their Statutory powers














Divergent processes between DNOs cause for a confusing and challenging framework for charge point installers



Supply to private building


Smallholding with need for private supply to barn


Nearest point of connection (POC) on third party land less than 9 metres away. Minor disturbance required, original DNO quotation £1,500. Third party landowner refused underground connection crossing their land.  Nearest alternative POC nearly a mile away.


Final cost of option 2 >£100k


16 months


DNO refused to invoke Statutory process. Scheme became unviable.
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